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IN THE HIGH  COURT AT CALCUTTA

CNIL APPBLLATE JURISDICTION

1   `|N APPEAL FROM AN ORDER PASSED IN ITS
lRE

` CONSTITUTI0NAlj WRIT JURISDICTION

M.  A.  T.  No. of 2019

/,
Sri  Amen Kumar  Ghosh,  s`on  o.f

Late  Suliil  Kumar  Ghosh  of  10,

Masjidbari   Lane,   Ward   No.    12

(New),  Kolkata-700  035;

•.......-.  Appellant

-Versus-

B aranagar            Municip ality ,

service thl`gT}gtt) its +,Chairnlani,
.J .,..„J  ,(  ,  -iJ,J,,.    i  ,  ,]0   J

having.     i,office         at         87,
I:-.'1.   L,   ,i      ,r     `„    .,,,      i

Deshbandhu     Roaa      (East),

Kolkata-700 035;

2.  ,-I
I-J

Parli,er P 3 -; , .  ` i



th`rtw/dy`

2/a`he    Chairman,     Baranagar

Municipality,  having  office  at

87,  Deshbandhu  Road  (East),

Kolkata-700 035;

The    Board    of    Councillors,

B aranagar            M unicip ality,

having        office        at        87 ,

Deshbandhu    .Road      (East),

Kolkata-700 035;

4.  ,Officer-in-Charge,    Baranagar
/Police    Station,    290,    Netaji

Colony,  Kousata-700090 ;

5.  Assistant Director           of

isheries,       Government      of

West      Bengal,       North      24

Parganas,      Mean     Bhaban,

KNC  Road,  Barasat,  Kolkata-

700124;

7,superintendent      of     police,
North   24   Parganas,   having

IAJ^-nd,,i.,   ,i,
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office     at     Barasat     Malnal{

Checkpost,  Kolkata-700124;

7Z=eiu:::  Munc[p=nty=e8e7r,'

Desh   Bandhu   Road    (Bast),

Kolkata-700 035;

;.  Blocl(  Land   &.'Land   Reforms
Ofric,er,    Panihati,    North    24

Parganas, Kokata -700114.

/.  Sri  Sudip  MUTheljee,   son  of
Late      Paritosh      Mukherjee,

residing   at   3A,   Masjid   Barn

Lane,  Kolkata-700 036;

10./ Sri     Subrata     Mukheq.ee,

son       of      Late       Tarapada

MukheH.ee,        residing        at

18/1/A,    Masjid    Barn    Lane,

KOH<ata-7Q0  036;

....  Respondents

Pffy,,
F.,,--



i=,G©                               ¢                                       `
Noting by OfricorAdvocate SenalNo. Date Office notes, reports, Orders or proceedings with signature

2ltI .01.2021inNo,I11.No11b.r.

MAT 315  of 2019
with

iA  NO.  CAN  6  Of202O  (old  NO.  CAN  272i  Or 2020)

Sri Amar Kumar Ghosh
.t,S-

Baranagar Munie{pality seriiice
Through its Chairman 8b Ors.

with
WPA 6576 of 2018

Sudip Mukherjee  & Anr.
Vs.

Baranagar Municipalit:y & Ors.

Mr. Joydip Bancrjee
Mr.  Agniv  sinha                                    '
Mr.  Sabyasachi  Chattcrjcc
Mr.  Al<ashdccp  Mukhcrjec

....   f()r   lhc  appcllanl.

Mr.  Ranajit  Cha[tcrjcc
Mr.  Arljil  Dc

...   F()r lhc  Rcsp()ndcnts/Baranagar  Municipalit

Mr.  Amitesh  Banerjcc
Mr.  S.uddhadev Adak      .

. . . .  For the St.ate.

Mr.  Sourabh  Guhalhakurala
...,  f()r  the  Rcsp()ndcnl  Nos.  9  and   10.

ln  Rc:  CAN  6 of 2020 Old CAN 272

'I`his   is   an   applicati()n   for   recalling   the   ()rdcr   dated

February    10,   2020.    By   t.hc   said   t.rdcr   the   applications

sccking   leave   t()   appeal   being  CAN   2370   or  2019   and   lhc

applicalitjn  rt>r  condonalit]n  t]r  delay  being  CAN  2371   or 2019

were  dismissed  for dc[aull.

After  hcar`ng  the  lcarncd  Advocalcs  for  the  rcspc`ctl`,'c`

parlics   and   up_()n  at()_nsidcring   the   avcrmcnls   made   ln   lhc
i±,[=`:_i
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I    signaluresaidapplicaLion,weareoftheviewthattheappellanLs  wer(preventedbysufricientcausefromappearingwhenth€malLerwascalledonforhearingandc`onsequentlydismissedfordefault.

ln  view  thereof,  lhc  order dated  F`ebruary  10,  2020  isrecalledlnconsequencetherectf,theapplica.lit)nbelngCAN2371of2019andCAN2370of2019arerestoredtotheirLc°or;gs]:dTae;:cafi];eo::I:,::c:su::vecr:]nc::::taak;:,cua:,of:rb'c:n:e:`Aa;e2370or2019prayingforleavetorilclhc`appealbcingMAT315of2019.Sincetherewasadelayinpreferringtheappeal,anapplicaLionforcondt>nautjnofdelaybemgCAN2371of20]9wasriled,

Kumar  Gh(]sh

The  peLil`ioner/appellant  claims  Lo  be  an  hcir  of  one

Sunll   Kumar   Ghosh   since   deceased    The   wril   pelitioners

jmpleadedSunilKumarGhoshasapartyRespondentNo,6

in    the   wril   pctition    being   W  P     N()6576(W)   of   2018     The

pellLioners  oblained  an  order  on  suL`h  wril  pelllion  againsl  a

dead  person

The  appe]laril  preferred   lhc  lnst.ant  appeal  al()ng  with

an  application  for  leave  Lo  appeal  on  the  gr()und  that  Sunil

was  already  dead  al  the  lime  or filing  of the

wril  pcLilion  and  an  ordc.r  was  oblained  bchind  the  back  of

the   prcscnL

afrccled  by  lhc  order  Impugned  and  as  such

appellanl.   The   a.ppellanl   claims   1()   have   been

loprererlheinslanlappeal//

Lri ,|J=,.

prays  for  leave
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After    hearing    learned    Advocates    of    the    respective

parties   and   upon   considering   the   averments   made   in   the

application    for   condonation   of   delay    being   CAN    2371    of

2019,   we   are   of  the   view   lhat   the   appellanl   herein   was

prevented  by  sufricient  cause  for  not  preferring  lhe  inslanl

appeal      within      the      prescribed      period      of      limitalion.

Accordingly,   lhe   delay   in   preferring   the   instant   appeal   is

condoned.  Considering lhe  nalure  or the  order Impugned,  we

also  of the  view  that  the  petitioner  herein  has  reasons  to  be

aggrieved against the order passed  in  lhe writ petition out of

which lhc instant appeal arises. Accordingly, leave is.granted,

lo  the  pctilioner  to  prefer  the  instant  appeal.  Department  is

dircclcd   lo  rt)rmally  regislci   lhc   insla`il  appi`a]      The  appeal

is  taken  up  for  immedialc.  consideration  as  the  same  can  be

dc`cided  on  a  point of law.

The  wril  pclitioners  prayed  for  a  mandamus  alleging

lhal  Sunil  Kumar  Ghosh  was   illegally   filling   up  the  w\ater

body.

Upon  going  through  the  avermenls  in  the  writ  pelilion

il  appears  1()  us  thal  the  entire  allegation  in  the  writ  pelilion

was  directed  against  one  Sunil  Kumar  Ghosh.    [t  is  not  in

dispute  that  Sunil  Kumar  Ghosh  was  already  dead  al  the

lime  of filing  ()I the  writ  pc`titi()n.

When    the   writ   pctilion   was   moved,   an   order   was

passed   on   August   1,   20'18      calling   for   a   report   from   the

concerned  Block  Land  and  Land  Reforms  Officer.  A  direction

was   also   passed   upoF*®l#,t€ ,=ng,u:nicipality`   nol   to   permit   any.

//.4;.
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construction of any  nature  on  the  plots  of land  until  further

orders.

The writ petitioners  thereafter took out a.n  application

being    CPAN    753    of   2018    complaining    violalion    of   the

aforesaid order dated Augiist  1,  2018.

The   contempt  application   and   the   wril   petilion   was

taken  up  for  considerati()n  and  Lhe  Hon'ble  Single  Judge  by

an   order   dated    Dccembcl-4,   2018   dircclcd   the   Munlclpal

Authoritles   to   conclude   the   proceeding   initiated   by   them

under  Section  218  of  the  West  Bcnga'1  Municipal  Act,1993

as cxpediliously  as  possiblf  and  preferably wilhin a period  of

twelve  weeks  from  the  dale  of  the  order.  By  the .said  order

l1'ic   compeLcnl   auLh()rily   under   Lhc    Inland    Fisheries   Act,

1984 was directed to  initiate appropriate  proceedings for the

purpose of restoration of the  water body.

The    learned    Advocate    appearing    for    the     appellanl

submils   that   the   said   order  dated   Dccembcr  4,   2018   is   a

nullity   as   the   same   was   passcci   againsl   a   dead   person,

namely,  Sunil  Kumar Gh(]sh.

Mr.   Guhalhakurata,   lcarncd   Advocate   appearing   for

the  wril pelilioners/Respondent  Nos.  9  and  10  in  the  Instant

appeal  submits  lhal  the  ()rder  dated  December  4,  2018  was

not  passed  against  a  dead  person  as,  according  to  him,  no

direction  was  passed  against  a  dead   person   but  only  the

Municipal     Aulhorilics.  were     direct.ed     to     conclude     the

proceeding    already  initialcd  by  them  under  Section  218  of

the  Act  of  1993.  He  submits  that  lhe  Municipal  Aulhority  is    t|

/-/.4   .
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under   a   statutory   obligation   to   see   that   no   unauthorised

construclion  is  carried  on  or  made  wilhin  the  limits  of  lhat

Municipality.

Mr.   Challerjee,   learned  Advocale  for  the   Municipality

submils  that  no  direclion  was  passed  againsl  a  dead  person

and  the  Municipal  Aulhorily  was  only  dirccled  to  proceed  in

accordance  with  law.   He  further  submiLs  lhal  in  case  the

appellant is aggrieved against any of the  action  taken  by  the

Municipality,  il  is  always  open  to  the  appellant  lo  approach

t.hc  Municipality and take all necessary.steps in  this regard.

Mr   Bancrjce,  lcarncd  Senior  Standing  Counsel  for  the

State,  in  his  usual  fairness  submits  that  he  cannot  support

lhc  ()rder  passed  againsl  a  dead   pers()n.   Hc  conlended   that

such   an   order   is   a   nullity   in   lhc`   eye   or  law       He   furlher

submits   that  any   steps   taken   pursuant   1()   such   an   order

cannot also be suslained in the eye of law.

We  have  heard  the  learned  Advocates  of the  respective

parties and perused the malcrials on record.  It appears from

the  averments made  in  the writ petition  and  the order dated

December 4,  2018  that  the  peliti()ners  have  cornplainecl  that

the  private  respondent  in  the  writ  petition,  i.e.  Sunil  Kumar

Ghosh  (who  was  already  dead  al  lhc  limc  of  filing  or  the  \vrH

pelltion)   ls  guilty   of  making  conslruclion   on   a   water   bod\

On   such   facts,   direction   was   passed   upon   lhe   compelenl

authority  under   the   lnla.nd   Fisheries   Acl,    1984   to   initiate

appropriate  pr()cceding  for  the  purp()sc  of  resloralic)n  of  the

water  body  concerned.  A  direclion  was  also  passed  upon  the

/-/.8
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Municipal Aulhorities  lo  conclude  the pr'occeding initialed  by

them  under  Section  218  of  the  West  Bengal  Municipal  Act,

1993  within  a  specified  lime  limit.11  is  now  well  settled  that

an  order passed againsl a dead  person  is a  nullity.

We    ca.nnot    accept    the    submission    of   the    learned

Advocate  f("  lhc  wril  petilioners/resp()ndenl  Nos.   9  and   10

as  weH  as  the  learned  Advocate  for  the  Municipality  that  the

order   Impugned   d()   not   affect   the   righ[s   of   lhe   appel]ant

herein.  Suml  Kumar  Ghosh  was  already  dea,d  al  lhe  limc'  of

filing  of the  writ  petition.  Allegation  was  made  against  Sunil

Kumar  Ghosh  in  the  writ  pelitiori.  The  order  impugned  was

passed   behind   the   back   of  the   person   aga`inst   whom   a

complaint   was   made   for   alleged   conslruclion   on   a   water

body.

ln  an  adversarial  liligalion,  a  pers()n  againsL  whom  an

allegation   is   dirccled   has   lo   be   given   an   opportunily   to

defend  himself.  The  order  impugned  herein  was  passed  on  a

pnma /acie  satisfacapn   that  the  pr{)perty  is  a  whaler  body

without  giving  any  gp+^porl'unity<  to  the  heir  or  Sunil  Kurnar

Ghosh   to   defend.   Thus   we   a:a-`eyof  the   view   that   the   order

Impugned  arfecls  the rights or the appellanl herein.

Now  it  is  t()  be  seen  as  to  whether  the  writ  petitioner

impleaded  a  dead  person  as  a  party rcspondcmt  intentionauy

or  unkn()wingly.

It    ap'pears    from    the    record    lha[    in    an    ea.flier

proceeding   being   WP   No`    30300(W)    of   2014    filed    by    Lhc

prcsenl    wrl.l    pelilioners,    Sunil    Kumar    Ghosh    was    also

Rispvc
//.A  .
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`urlher  appeals   from   the   record   thal   lhi-present  dppi.llal"

herein,  namely,  Amar  Kumar Ghosh  was  duly  substiluled  in

place  and  stead  of  Sunil  Kumar  Ghosh,  since  deceased  in

that writ  petition  on  F`ebruary  19,  2015.  The  writ  petitioners

herein was thus well aware of the  factum  of dea.Ih of the sa.id

Sunil    Kumar   Ghosh.    But   in    ()rder    lo    obtain    an    unfair

advanlagc,    lhe   wr"   pelili(]ners   her'cm   impleaded   a   dead

perso!i  as  a  parly  respondent  in  lhc  lnstanl  w'r„  pelilion  and

oblaincd  an  order  rrt)in  th]`s  Court  by  loially  suppressing  lhe

fac`t  lhal  Sunil  Kumar  Gh()sh  had  already  died  prior  to  lhe

riling  of  the  writ  pelilion.     Such   writ  pelition  was  thus  not

maintainable  in  the  eye  of law and  no  order  could  have  been

passed   thereon.   The   writ   petitioner   cannot   be   allowed   to

mislead    lhc    Court    and    roam    around    freely.    The    writ

petitioners  should  be  adequately  pc`nalised  f()r  Lhe  same  as

v/e  are  of  the  view  that  lhe  writ  petiLioner  intenlionally  and

deliberately  impleaded. a  dead  peirs()n  as  a  party  respondent
I.E=

lnLhewri|peiition.r€Tgiv           f    \:,

Sincewchavear`1read:y;,`b'+s?rvedlhallheorderpassed

against a dead person  is a nullity,  the  order dated  December

4,  2018  is scl aside and  quashed

The  appellanl  herein  was  unnecessarily  dragged  1()  lhis

Ct)url    b}'    the   \\nl   pclm()n.c`rs,  Rcsp()ndonl    Nus     C)    aiid     W

i±



•.`-i   ..:-::.;.:,:-..;, ..._-:".: ...-   -. ,i. --   --  .-.  -  -  -   .-  --   -.--

/   orAdvocate
erlaNo. Date Office notes,  reports, Orders or procoedlngs with signature           -

pay   a   sum   of  Rs.25,OOO/-   (Rupees   lwenly   rive   thousand

only)   lo   lhc`   appcllanl   herein   ()n   ace()unL   of   litigation   cost

wilhin a period of a month from  this date.

For    the    reasons    as    art>resaicl,    MAT    315    of   2019

slands  allowed.

All  parlies  shall  act  in   terms  of  lhe  copy  of  the  order

downloaded  from  the tjmcial wcbsile (jf this Court.

Urgent   pholostal   ccrlified    c()py,    if   applied    for,    be

supplied   to   the   parlies   in   compliance   wilh   all   necessary

formalities.

-.,..., Lng.=#£ttr±¥ry*#yQJP
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( Subrata Talukdc.r,I.)
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